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FRIEND, &c. 
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" Attended the three Days Hearing 
before the Court of Delegates, 
upon a late Appeal from a Sen- 
tence of the Dean of the Arches, 
concerning a Contract of Marriage, 
though I aſſure you I am an abſo- 
lute Stranger to either of the Par- 
ties. 
In the Courſe of it I could not 
help taking Notice of a Matter 
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as far as relates to the Doctor, for 
whom J have a great Eſteem, I have 


( 4 ) 
of Fact, affirmed by one of the Coun- 
cil, a very able Civilian, in his Rxplx, 
which he would have to be looked 
upon as Eccleſiaſtical Law, and of 
conſiderable Weight in his Client's 
Cauſe; but which, if admitted ſo to 
be, muſt ſhake the Validity of all 
ConTRACTSs oF MARRIACE in the 
Realm, except thoſe of Quakers; I 
here trouble you and the Public with 
ſome Thoughts concerning it. 

The Doctor's Aſſertion was to this 
Effect, and I believe almoſt in the F 
very Words following, viz. © That 4 
« though he had been a Practicer in 
ce the Court of the Arches for thirty 1 
« Years, yet he took upon himſelf to 
ce affirm, bond fide, That he never 
&« knew, or could learn, that a Con- 
© TRACT of MARRIAGER had ever been 
« pronounced for by the Ecclefaſti- 
cal Judge upon PAROLE EVIDENCE 
„ 

As to the Truth of ths 3 
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* 


not 


1 
not the leaſt Doubt: but I own I 
was not a little ſurprized, that a Do- 
ctrine ſo ſtrange, not to ſay abſurd, 
ſhould be infinuated to be Ecclefra- 
frical Lau; fince it appeared to 
maintain, that the moſt ꝝſual Con- 
tract of Marriage, vig. a Contract per 
verba de preſenti, which is in the 
Nature of it always parole, could not 
poſſibly be legally proved in the Spi- 
ritual Court the very Moment after 
it was made; for in that Inſtant it is 
abſolutely incapable of any other than 
the parole Proof of thoſe who were 

preſent at it. 1 
It this is Eccleſiaſtical Law, then 
a Man marrying a Woman in her 
Chamber, before three or four Wit- 
neſſes, let him but take care not to 
give her any Writing under his hand, 
teſtifying the Marriage, and he may 
leave her when he pleaſes by the Spi- 
ritual Law; for ſhe can only give 
parole Proof of the Marriage, which 
it ſeems will not be ſufficient. Nay, 
let a Marriage be in the Church, 
1 before 
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| before Six, or Six hundred Witneſſes, 


the Gentleman may bid adieu to his 
Spouſe as ſoon as he comes out of 
the Church Door, for the Ecclefia- 


frical Judge is not to eſtabliſh ſuch 
Marriage, becauſe the poor Woman 


has ſtill only parole Evidence to pro- 
duce of the Contract. Neither will 
the Regifier of ſuch Marriage mend 
the Matter, for the Regifter being 
only a Memorandum of a parole Con- 
tract, is itſelf only parole Evidence, 
it not being »/ually, I believe it ne- 
ver is, ſigned by either of the con- 
n Parties. 

As this Poſition therefore * 
to be of ſuch dangerous Conſequence, 
though I am perſuaded the learned 
—— himſelf was not aware of 
it, I could not forbear looking into 
my Statute-Book the Moment I got 
home, when, to my great Satisfaction, 
I found that the Doctor's Ecclefra- 


ical Law was flatly contradicted 


by the Words of an Act of Par- 


liament, by which it is expreſly de- 
clared, 
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(79) 
clared, if I underſtand the Meaning 
of the Words, That for Proof of a 
Contract of Marriage Two Witneſſes 
by the Eccleſiaſtical Law are oxl re- 


— 


quired. 


The Statute I mean is of-the 32d 
Year of King Henry the Eighth, 
Chapter 38. which, though repealed 
as to Precontracis by the Statute of 
the 2d and 3d of King Edward the 


Sixth, yet ſuch Part thereof as is de- 


claratory of the Eccleſiaſtical Law of 
that Time is, by the ſame Statute of 


Edward the Sixth, eſtabliſhed, and 


made part of the Eccleſiaſtical Law 
of this Realm. 

The Words of the Statute of the 
32 H. 8. are as follow: 

« Whereas heretofore divers and 
© many Perſons, after long Conti- 
“ nuance together in Matrimony, 
« without any Allegation of either 
“of the Parties, or of any other at 
* their Marriage, why the ſame Ma- 
ce trimony ſhould not be good, juſt 
“ and lawful, and after the ſame 
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("SI 
Matrimony ſolemnized, and con- 
ſummate by carnal Knowledge, 
and alſo ſometime Fruit of Chil- 
dren enſued of the ſame Marriage, 
have nevertheleſs, by an unjuſt 


Law of the Biſhop of Roe, | This 


wnjuſt Law of the Biſhop of Rome, 
as it is bere ſtyled, 1s, as we ſhall = 
preſently, part of the Eccleſiaſtical 
Law of the Realm at this Day, by 
the Statute of the 2d and 3d of Ed- 
+ aha the Sixth] which is, „That 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


cc 


cc 
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« upon Pretence of a former Con- 
traci made, and not conſummate 
by carnal Copulation, for Proof 
whereof two Witneſſes by that Law 
were only required, been divorced 
and ſeparate, contrary to GOD's 


Law, and fo the true Matrimony, 


both ſolemnized in the Face of 
the Church, and conſummate with 


bodily Knowledge, and confirmed 


alſo with the Fruit of Children 
had between them, clearly fru- 
ſtrate and diſſolved, It is enacted, 
that from the firſt Day of July 

| 13540, 


1 
“1640, all Marriages being contract 
« and ſolemnized in the face of the 
© Church, and conſummate with 
« bodily Knowledge, ſhall be deem- 
« ed, judged and Tn to be lawful, 
4 good, juſt and indiſſoluble, not- 
« withſtanding any Precontract or 
4 Pre- contracts of Matrimony not 
« conſummate with Sn Know- 
% ledge, &c. 
This Part of the Statute of thi 
32 H. 8. though it only ſets aſide 
Pre- contracts * Conſummation, 
as againſt ſubſequent Marriages ſolem- 
nized in the face of the Church with 
Conſummation, was found to be in- 
troductive of ſuch Miſchiefs, that in 
the Preamble of the Statute of the 
2d and 3d of Edward the Sixth, 
which repeals the Statute of the 32 
H. 8. as to Pre-contrafts, in leſs than 
Ten Years after it was made, it is re- 
cited, That fithence the Time of 
© the {aid Act | of the 32 H. 8. 
90 although | the ſame was godly 
5 meant, the Unrulineſs of Men hath 
| B e ungodly 
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( 10 ) 
ungodly abuſed the ſame, and di- 


vers Inconveniencies (intolerable 


in manner to Chriſtian Ears and 
Eyes) followed thereupon, Wo- 
men and Men breaking their own 
Promiſes and Faiths made by the 
one unto the other, ſo ſet upon 
Senſuality and Pleaſure, that if af- 


ter the Contract of Matrimony 


they might have whom they more 
3 and deſired, they could 


be content by Lightneſs of their 


Nature to overturn all that they 


had done afore, and not afraid in 


manner, even from the very Church 


Door and Marriage - Feaſt, the 


Man to take another Spouſe, and 
the Eſpouſe to take another Huſ- 
band, more for bodily Luſt and 


carnal Knowledge, than for Sure- 


ty of Faith and Truth, or having 


God in their good ance, 
contemning many Times alſo the 


Commandment of the Eccleſiaſti- 
cal Judge, forbidding the Parties 
having made the Contract to at- 


2 x ce tempt 


« tempt or do any thing in Prejudice 
« of the ſame: and then the Sta- 
rute goes on and enacts, © That as 
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concerning Pre-contraffs, the ſaid 
former Statute ſhall from the firſt 
Day of May next coming, ceaſe, 
be repealed, and of no Force or 


Effect, and be reduced to the E- 


ate and Order of the Kings Ec- 


cleſiaſtical Laws of this Realm, 
which immediately before the mak- 
ing of the ſaid Eftatute, in this 
Caſe were uſed in this Realm : So 


that from the ſaid firſt Day of May, 


when any Cauſe or Contra& of 
Marriage is pretended to have been 
made, it ſhall be lawful for the 
King's Eccleſiaſtical Judge of that 
Place to hear and examine the 
ſaid Cauſe, and having the ſaid 
Contract ſufficiently and lawfully 
proved before him, to give Sen- 
tence for Matrimony, command- 
ing Solemnization, Cohabitation, 
Conſummation, and Tractation, 
as it becometh Man and Wife ta 
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ce have, with inflicting all ſuch Pains 
cc upon the Diſobedients and Di- 
e ſturbers thereof, as in Times paſt, 
ce before the ſaid Statute, the King's 
« Eccleſiaſtical Judge, by the King's 
ce Eccleſiaſtical Laws, ought and 
e might have done, if rhe ſaid Sta- 
c ture had never been made, any 
« Clauſe, Article or Sentence in the 
© ſaid Statute to the contrary in any 
* wiſe notwvithſtanding. 


A 
* 


This Statute reduces the Eccleſi- 
aſtical Laws relating to Contracts of 
Marriage, to the State and Order 
which immediately before the mak- 
ing of the Statute of the 32d of 
H. the 8th. were uſed in this Realm, 
which was, as we have feen, That 
4 Marriage Contract proved by the 
Teſtimony of two Witneſſes only 
was ſufficient, and uſed by the Hc- 
clefaftical Judge to be eſtabliſhed 
and confirmed ; therefore a Contract 
of Marriage is /awfzlly-and /ufficient- 
ly * by the expreſs Words of 
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( 13 ) 
this Statute, before the Ecclefraftical 
Judge at this Day, by the Teſtimony 
of Two Witneſſes only, i. e. by pa- 
role Evidence only, and ought there- 
fore to be confirmed by the Eccleſi- 
_ aftical Judge, according to the faid 
Statute. : 

That this was the Ecclefraftical 
Law of the Realm immediately be- 
Fore the Statute of the 32d of H. 8. 
appears not only from the Words 
of the Statute itſelf, as we have ſeen, 
but alſo from a Caſe reported in 
Dyer in Trinity Term in the 28th 
of Hen. 8. which 1s but four Years 
before that Statute. | 
The Caſe is this: Dyer's Reports, 
fel. 13. A Man gives Goods to an- 
other with his Daughter in Mar- 
riage. They are afterwards divorced 
by the Spiritual Court. The Que- 
ftion was, Whether the Woman 
ſhould have her Goods again 2 The 
Lord Chief ſuſtice of the Common 
Pleas, Baldwin, and Mr. Juſtice Fitz- 
herbert were of Opinion that. ſhe 
. | ought 
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ought to have them again; and one 
of the Reaſons they give is this, 


« Poit eftre que ils purront eſtre di- 
« ↄorce pur cauſe de Precontract, 
4 teſtmoigne per deux faux teſtes. 
Perhaps they were divorced on ac- 
count of a Pre-contra& upon the Te- 
ftimony of two falſe Witneſſes | ſuborn- 
ed by the Husband. ] Which Reaſon 
neceſſarily implies, that Two Wit- 
nefſes were ſufficient to prove ſuch 


Pre- contract in the Ecclefraſftical 
Court at that Time. 
That this was the Practice of the 


Eccleſiaſtical Courts not twice thirty 
Years ago, appears from Conſet's 
Practice of the Eccleſiaſtical Courts, 
a Book of good Authority, which 
was firſt publiſhed in 1681, not only 
for that in his whole Chapter of Ma- 


trimonial Contracts he never makes E- 


vidence in Writing any neceſſary Part 
of the Proof of a Marriage Con- 
tract, but from what he lays down 
expreſsly Part VI. Cap. I. Sed. 1 2. 
That a matrimonial Contract proved 
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by tuo Witneſſes, who are without 
all Exception, is ſufficient to diſſolve 


a ſubſequent Marriage, lawfully ſo- 


lemnized and conſummate, and con- 


firmed by daily Cohabitation toge- 
ther, in exact Agreement with the 
Words of the Statute of the 32 H. 8. 


tho? he adds, that wo are the fewe/? 
in ſuch a Caſe. Nay, he farther lays 
down, that the Eccleſiaſtical Court 
will ſo far favour the Plaintiff in 
proving a Marriage Contract, which 
is generally made ſecretly and in a 
Chamber, that he ſays, (ibid. Sect. 8.) 

« Though generally Witneſſes are 
« not admitted after Publication, yet 
« in a Matrimonial Cauſe they are 
« admitted, yea without the Oath, 
«* (That Witneſſes are newly come to 
« the Knowledge of the Party produc- 
ing them, after the Atteſis are pub- 
liſbed) and admit alſo, that Sen- 
« tence is pronounced ægainſt the 
« Plaintiff in a Matrimonial Cauſe, 
That he hath failed in the Proof of 
his Libel, and that the Defendant 
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7s  abſobued,; yet the Plaintiff may 


(either in a ſame Court, or in 
any other competent Court) inſti- 


tute a ne- Matrimonial Cauſ 
. | * 9 
gainſt the ame Perſon, not only 


0 


upon a ac or /econd Contract, 
but alſo upon the former; and 
thereupon may produce Proofs, 


whether kxows: or unknown to him 


at the firſt. And in this Caſe, the 


Exception, Mat the Matter is ad- 
judged; or, That the aforeſaid Sen- 


© zence hath its Effects upon the Mut- 


ter adjudged, hinders not, becauſe 


© a Sentence pronounced in a Ma- 
rrimoniul Cauſe againſt a Mar- 


riage, doth never paſs upon the 


Thing adjudged, ſeeing theſe Mat- 
, leeing theſe Mat- 
ters of Contract have 8 Privi— 


leges and as often as the Church 
18 deceived, by pronouncing Sen- 


tence againſt a Marriage; by new 


“ Proofs, alſo, nay ſometimes pon 


the very ſame Proofs, the former 
Sentence may be revoked: The 


Reaſon. 1 is, to avoid the Sin and 
« Danger 


— 


6 Dang er of the Soul, if an unjuſt 


4 Sentence ſhould take Effect, and 


te have place.” 
And he adds farther, ſet 14. „If 


« in a Matrimonial Caule the Plain- 
<« 75f doth prove a Matrimonial Con- 


« tract, by one ſufficient Witnels, 
<< who is without all Exception, and 
« doth prove a Treaty by others; or 
ce doth prove an Acknowledgment 
ce by tuo Witneſſes, the Parties being 
ce preſent, or if he proves a Contract 
« for a future Marriage by uo Wit- 
« neſſes, and a Treaty by the ſame, 
ce or other Witneſſes; or doth prove 
ce an immediate Marriage by z4vo | Wit 
ce neſſes, and theſe Proofs are after- 
« wards taken away by Jawful Ex- 
ce ceptions, untmoum to the Party 
producing them; or if the Profs 
« of the Plaintiff are made difficult, 
ce that is, if the Witneſſes do ceaſe 
ce to be without all Exception, [or 
by reaſon of a former Contract, or 
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„Marriage, or by a ſubſequent So- 
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lemnixation of a Marriage made 
C „ whilſt 
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ce whilft the Suit depends; in theſe 


cc Cafes, the Judge is wont (although 


% he have pronounced Sentence for 


ce the Defendant) to condemn the ſaid 


« Defendant, ſo obtaining the Sen- 
« tence, in Charges made by the Plain- 
cc Ziff. £ . 

The Statute for Prevention of 
Frauds and Perjuries, in the 29th of 
Charles II. has made no Alteration 
in the Law with reſpect to Contracts 


of Marriage, for neither thoſe in the 


preſent Tenſe nor in the future, as 
they are ſtyled, are mentioned in that 
Act; neither, if Contracts of Marriage 
were comprehended under the Equity 
of the ſaid AR, as was contended, can 
a Contract per verba de preſenti be in- 
cluded in it, for it is out of the expreſs 


Purview of it; it being an Agreement 


that wants no future Time for the 


Performance of in the Spiritual Court, 


for ſuch Contract is there ißſum ma- 


rrimonium, very Matrimony itſelf, 


But I am perſuaded the Legiſlature 


left them Both out of the Act on pur- 
” pole, 
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( 19 ) 
pole, it being moſt unreaſonable to re- 
quire a Proof in Writing, of ſuch Con- 
tracts as ever were made per verba, or 
by Parole, and which by the Cuſtom 
. Uſage of the Realm never were re- 


duced into Writing, except amongſt 


Naakers, (not even whilſt Marriages 
were ſolemnized before Juſtices of the 
Peace;) a Marriage in the Church be- 
ing incapable of Proof in Writing, 
as well as a clandeſtine Contract in a 
Chamber, unleſs by mere Accident. 

It appears alſo from the Opinion 
of the Court of King's Bench in the 
Caſe of Collins verſtis Jeſſot, in Eaſter 
Term Anno 3 Reginæ Anne, reported 


in 6th Modern Report, p. 155. That 
Contracts of Marriage "a Parole, ei- 


ther in the preſent Tenſe or the fu- 
ture, are as good and valid in Law 
no, as they were before the Statute 
of the 29 of Charles Il. The Words 
of the Lord Chief Juſtice Holt are 
theſe: 
« If Contract be fer VERBA de pre- 
* fenti, it amounts to an actual Mar- 
C2 * riage, 


„. 

e riage, which the very Parties them- 
e felves cannot diſſolve by Releaſe, 
or other mutual Agreement ; for 
© it is as much a Marriage in the Sight 
« of GOD, as if it had been in fa- 
cie Eccleſæ; with this Difference, 
* that if they cohabit before Mar- 
« riage in facie Eccleſæ, they are for 
ee that puniſhable by Eccleſiaſtical 
e Cenſures; and if after ſuch Con- 
ce tract either of them lies with ano 
te ther, they will puniſh ſuch Offend * 
« eras an Adulterer. 4 

And if the Contract be per VER x- 
ee Ba de futuro, and after either of 
« the Patties ſo contracting, without 
«* a previous Releaſe or Diſcharge of 
«© the Contract, marry another, it 
“ will be a good Cauſe of a Diffolu- ©? 
« tion of a ſecond Marriage, and of 
« decrecing the 5 Contract's being 
perfected into a Marriage,” Upon 
which the Reporter ſays, © Que omnia 
« tora Curia conceſſit, except the laſt 
cc Point, whereof Powell doubted.” 
i Upon 
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Upon which Hol? Chief n 
added, ct that it was firſt reſolved in 


« my Lord Vaughan s Time, that an 
« Action would well lie at Common 


Law, for Breach of ſuch an execu- 


« tory Contract per VxRRA de Futura, 
* which Reſolution Vaughan, totis 
« viribus, oppoſed, becauſe the Par- 


ty had this Remedy in the Spiritual 
„ Court, which was agreed by all. 


« But notwithſtanding it was re- 
« ſolved the Party had his Election of 
either Remedy, and that by bring- 
ing Action at Common Law, and 
that appearing on Record, the Re- 
« medy in the Spiritual Court was 
actually releaſed ; for now, in lieu 


of Performance of the Contraf, he 


+ ſhall recover Damages.” 


And in the Caſe of Hutton verſus 


Manſell, reported there, p. 172. it is 
held. that a Promiſe of Marriage may 
be by Implication only. 

« Caſe was broddhn laying mu- 
* tual Promiſes of Marriage between 


* Plaintiff and Defendant, and Breach 
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in the Man the Defendant. Upon 


Evidence, expreſs Promiſe was 


proved upon the Man, but none 


on the Woman's Side. 
Per Holt, Ch. J. If there be an 
expreſs Promiſe by the Man, and 


that it appear the Woman counte- 


nanced it, and by her Actions at 


that Time behaved herſelf fo as if 
ſhe agreed to the Matter, though 
there be no actual Promile, yet 


that ſhall be ſufficient Evidence of 
a Promiſe on her Side. And he 
remembred a Caſe in which he had 


been a Counſel, in my Lord Chief 


Baron Montague's Time, where it 
had been ſo ruled upon Evidence 


againſt his Client, and being diſſa- 
tisfied therewith, he put the Caſe 
to eminent Men of thoſe Times, 


who all concurred in opinion with 


the Chief Baron.” nr. 
Having now ſhewn that 7wo Wit- 


neſſes are a legal and /ufficient Proof 
of a Marriage Contract in the Spiri- 


rual Court by the Statutes of this 
Realm, 


(23) 


Realm, I ſhall cite a very ancient Caſe 
which is reported by Forte/cue, in the 
Reign of King Henry the Sixth, in 
his Treatiſe de Ladibus Legum An- 
gliæ, for the Truth of which he ap- 
peals to the Prince. It is to the fol- 
lowing Effect. | | 
One Maſter John Frynge, after he 
had been three Vears in Holy Orders, 
was charged, by the Oaths of #wo Wit. 
neſſes, to have contracted himſelf to 
a certain young Woman before he 
entered into Orders, upon which he 
was forced to leave the Sacerdotal 
Function, and to conſummate the 
Marriage with her. He lived with her 
afterwards fourteen Vears; had ſeven 
Children by her; was convicted of 
High Treaſon againſt his Royal High- 
neſs, and at the Place of Execution 
confeſſed, before all the People there, 
that thoſe Witneſſes had been ſuborn- 
ed, and that what they * ſworn 
was falſe. 

Forteſcue's own Words are theſe, 
Cap. 21. Noſti & Tu, Princeps di- 


(( pine 
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et vine, wer 5 jam tarde magiſter 
Johannes Frynge, poſtquam annis 
tribus Sacerdotali functus eſt offi- 
cio, duorum iniquorum depoſttione, 
« qui eum antea Juvenculam quan- 
« dam affidàſſe teſtati ſunt, Sacrum 
« Presbyteratiis Ordine relinquere 
25 compulſus eft, & matrimonium cum 
N fenuiud 1G Cconſummare. Cum 
«« qua poſtquam annis quatuordecim 
e moratus ſobolem ſeptimam ſuſcita- 
4 11 demum de crimine læſæ ma- 
< jeſtatis in tuam celſitudinem con- 
ee convictus, ſubornatos fuiſſe 
4e Teſtes illos, & falſum dixiſſe Te- 
« ſtimonium in mortis ſuæ articulo 
« coram omni populo faſſus eſt.” 
Forteſcue, indeed, produces this 
Caſe to ſhew, that Proceedings after 
the Courſe of the Civil Law, by Exa- 
mination of Witneſſes upon Interro- 
gatories, are much more liable to Er- 
rors and unjuſt Judgments, than our 
Common — Method of Trial by Ju- 
rirs, which I believe moſt People are 
perſuaded of ; and I am not therefore 
without 


* 
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without ſome Hopes that the Legiſ- 
lature will one day ſubject clande- 
/line Marriage Contracts, at leaſt, to 
the Deciſion of a Jury. But I think 
it alſo proves what it was quoted for, 
vis. that by the ancient Ecclefraftical 
Law of this Realm, a Marriage Con- 
tract, ſupported by the Teſtimony of 
two Witneſſes, uſed by the Sentence 
of the Eccleſiaſtical Judge to be con- 
firmed, long before either the Statute 
of Edward the Sixth, or Henry the 
Eighth were made. 

This Ecclefiaſtical Law owes its 
Origin, without doubt, to the Civil 
Law, by which uo Witneſſes are ſuf- 
ficient for the Proof of any Fact. © In 
Litis Conteſtatione veritas per Leges 
« Civiles Teſtium depoſitione proba- 
ri debet, in qua Duo Teſtes idonei 
« ſuffciumt. Forteſcue, ibid. cap. 20. 
The Civil Law very probably deduces 
it from a much higher Original, the 
Fewiſh Law, Deuteronomy xix. 15. 
*. One Witneſs ſhall not riſe up a- 
« gainſt any Man for any Iniquity, 

D * 
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« or for any Sin, in any Sin that he 
« ſinneth: at the Mouth of zwo Wit- 
« neſſes, or at the Mouth of three 
« Witneſſes ſhall the Matter be eſta- 
ce bliſhed.” And to this Law our 
bleſſed Saviour alludes, when he ſays 
to the Jews, Jobn viii. 17. © It is 
« alſo written in your Law, that the 

* Teſtimony of z7wo Men is true. 
The modern Proceeding in the Ec. 
cleſiaſtical Courts, in relation to what 
the Civilians call the SureLETORY 
Oarn, is grounded upon, and preſup- 
poſes this Neceſſity of Two Witneſſes, 
and Two only, for Proof of any Fact 

by their 9 

This SuprLETORVY OATEH, a Proceed- 
ing unknown to our Courts, either of 
Law or Equity, is admitted in that 
Court, as 1 take it, where a Fact is 
proved by one Witneſs only, who, 
guamdis omni Exceptione major, yet, 
being but a Angle Witneſs, can induce 
only what is ſtyled Semiplena Proba- 
tio, a legal incomplete Proof, in 
which Cale the Spiritual Court being 
a 


- 


Ta} 

ſatisfied of the Truth and Reality of 
the Fact will ſupply the 1nformality 
of it, by permitting the Party himſelf 
to ſwear to it, and thereby what was 
before only Semiplena becomes plena 
| Probatio, full and legal Proof; the 
Teſtimony of the Party ſupplying the 
Place of ont Witneſs, the Fact is now 
conſidered as proved by two Witneſſes, 
the whole Proof required by che ** 
cleſiaſtical Law. 
Ibis Suppletory Oath was alan | 

ſtred by the Court of Delegates ſome 
Years ago, in the Caſe of Dr. Wil- 
liams and Lady Bridget Osborne, a- 


bout a Marriage Contract. In which 


Cauſe the Party herſelf denied the 
Marriage upon Oath; the Clergyman 
alſo, who married cham, denied the 
fame upon Oath at the frft, but in 
a Day or two after, repenting of what 
he had ſworn, diſcloſed the whole 
Truth of the Matter ; upon \ which, 
other Circumſtances concurring, Dr. 
Williams was admitted to his Supple- 
* Oath; and his n Marridge with 

D 2 Lady 
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« or for any Sin, in any Sin that he 
« finneth: at the Mouth of zwo Wit- 


« neſſes, or at the Mouth of three 
« Witneſſes ſhall the Matter be eſta- 


ce bliſhed.” And to this Law our 


bleſſed Saviour alludes, when he ſays 


to the Fews, John vis. 1 It is 

« alſo written in your Law, that the 

« Teſtimony of ro Men is true.” 
The modern Proceeding in the Ec- 


cleſiaſtical Courts, in relation to what 


the Civilians call the SurrLETORY 
Oar, is grounded upon, and preſup- 
poſes this Neceſſity of Two Witneſſes, 
and Two only, for Proof of any Fact 
by their "ig 

This SuprLETORY OATEH, a Proceed- 
ing unknown to our Courts, either of 
Law or Equity, is admitted in that 
Court, as 1 take it, where a Fact is 
proved by one Witneſs only, who, 
gicamdis omni Exceptione major, yet, 
being but a ſingle Witneſs, can induce 
only what is ſtyled Semiplena Proba- 


tio, a legal incomplete Proof, in 


ſatis- 


which Caſe the Spiritual Court being 
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ſatisfied of the Truth and Reality of 
the Fact will ſupply the Informality 
of it, by permitting the Party himſelf 
to ſwear to it, and thereby what was 
before only Semiplena becomes plena 
Probatio, full and legal Proof; the 
Teſtimony of the Party 222 the 
Place of one Witneſs, the Fact is now 
conſidered as proved by r Witneſſes, 
the whole Proof required by the Ee: 
cleſiaſtical Law. 
This Suppletory Oath was . 
ſtred by the Court of Delegates ſome 
Years ago, in the Caſe of Dr. Wil 
liams and Lady Bridget Osborne, a- 
bout a Marriage Contract. In which 
Cauſe the Party herſelf denied the 
Marriage upon Oath; the Clergyman 
alſo, who married cham, denied the 
fame upon Oath at the , but in 
a Day or two after, repenting of what 
he had ſworn, diſcloſed the whole 
Truth of the Matter; upon which, 
other Circumſtances concurring, Dr. 
Williams was admitted to his Supple- 
cy! Oath; and his ou Marridge with 

D 2 Lady 
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introduced by the Spiritual Court to 
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| Temporal Courts. 


Tithes, &c. has been di/allowed in the 


"= - Ps - n þ * 
==” x Is rr. rer * 4 2 8 _ — S l 
U — * n — — — ——— — " — >= 7 % > — - —— — | A by = - P. * 
has — — * 4 * 1 - D A 2 2 — — * . . —_Y = — — jury — Re d 7 ns 2 — pm 1 — — 
* — — 4 — — — a, = 5 — — 3 — — TY = 2 — oo, — _ 
. — — —— 5 1 — — K — 2 — — 
— — . — — — : » — — — - — _ — = — nay — 
- - — - — — 4 2 2 — — aL. L ” 
— — —— — — 2 r > — Upon ” "th ob —— — — — hd eg 
— " = PIT * — — — — - - — bs " a - — 
Does — " — 2 — 
— — — _ — — — ” q —_— — — — — 5 — Sa . 4 ow . 
, r 8 _ 6 EC E —— — — . IE Bo 
A * , - — — — 9 2 — — 
— — 8 — — = — hs 
—— — 4 — wad — 
A as. : 
- W ak 
0 3 * 
. " r my 
1 * 


(28) 
Lady Bridget was - thereupon eſta- 


This Method of /upplying the want 
of a ſecond Witneſs, by the Oath of the 
Party, was probably found out and 


maintain and keep up its Juriſdiction, 
which otherwiſe, in many Caſes, would 


be ouſted by Probibitions from the 


Thus where a Proof by one Witneſs 
of a Releaſe of a Legacy, or of a Set- 


ting out of Tithes, or Payment of 


Eccleſi aftical Court, a Prohibition has 
been granted for ſuch Refuſal; for 
inaſmuch as one Witneſs is ent 
Proof by the Common Law, the Di/- 
allowance of ſuch Proof in the Eccleſi- 
aſtical Court is contrary to the Law 
of the Land, and a Prohibition i is ther£ 
fore to be granted. See Godolphin's 
Repertorium Canonicum, Edit. 2da, 
p. 113, 128, & 362. 

But] fuppolci it will be ſaid, that the 
fame Countenance and Credit is not 
| to 
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to be given to Witneſſes of a clande- 
ine Contract, as of a public Marriage. 
I by a public Marriage is here 
meant a Marriage really folemnized 
in the Face of the Congregation, I 
own I think ſo too; but if by a pub- 
lic Marriage, ſuch an one is denoted 
as is ſolemnized in the Church, by a 
Licence, in the Preſence of the Con- 
gregation, conſiſting only of the Cler- 
g yman, the Gentleman, his intended 
I Spouſe, and her Woman, as is often 
3 the Caſe, I cannot ſee any very great 
; Difference between ſuch Marriage 

Contract in the Church, and a clan- 
deſtine one in a Chamber, in the Pre- 
ſence of tuo Witneſſes : and if the 
Doctor's Zcclefraſtical Law is to pre- 
vail, both of them muſt meet with 
the ſame Fate before the Eccleſſaſti- 
cal ſudge; for as the Proof of both 
ſtands on the ParxoLe Teſtimony of 
two Witneſſes only, Sentence mult be 
given, That both the pretended Par- 
ties have totally failed in the Proof of 
both ſuch pretended Contracłs. 


In 
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In this caſe, the Miſchieſs conſe- 
quent upon the public Marriage may 
be much greater than thoſe of the 
clandeſtine Contract. For let us ſup- 
poſe both the Marriages either to be 
conſummated, or not; the Gentle- 
men, for ſome N or other, re- 
pent afterwards Leave the Women, 
and refuſe to maintain them. Let us 
allo ſuppoſe the Clzrg yman to be 
dead, and no body to be found to 
whom he ever declared that he mar- 
ried them: 

The Lady's Woman is Rill alive, 
and her Oath ; is ſufficient Evidence to 
a Jury to eſtabliſh the public Marriage 
in the Te-poral Courts. The Man ac- 
cordingly poſſeſſes himſelf of all the 
Woman's Eſtate, Goods and Chattels. 

She libels againſt him in the Eccleſi- 
aftical Court for Conjugal Rights and 
Alimony, and offers the Teſtimony of 
her Maid in Support of her Marriage. 

The Civilian will fay in this Caſe, 
n is only one /ingle Witneſs of 
the Fact and ſhe liable to very great 
Exception; Te ard nullius Dignitatis, 
aut 


6 

aut Eftimationis, a N of no Rank 
or Character, and therefore very little 
regarded by our Law; a Witneſs who 
may well be ſuppoſed to have great 
Expectancies from her Miſtreſs's ſuc- 
ceeding in the Suit, and therefore ſuch 
an one cui temerè fides non eſt adbi- 
benda. Beſides, if ſhe were omni Ex- 
ceptione major, yet we want another 
Witneſs to examine and try her Ac- 
count of the Matter by ; and the whole 
is but parole Evidence at the beſt. 
What then? why the poor Woman has 
failed in her Proof, and it is only a pre- 
tended Marriage; but however, the 
pretended Hu band runs away with the 
Eſtate, the Goods of the Woman, and 
yet Holy Church is to be ſo nicely 
ſcrupulous, according to the Doctor, 
as not to oblige him to take the good 
Woman herſelf. | 
However, the clandeſtine Contract- 
or is free from this Inconvenience, for 
here the Man muſt always take both 
Bag and Baggage, as is moſt reaſon- 
able, or renounce Soth. 

Upon t the whole therefore, I hope, T 

in 


(30 
in order to explain and inforce the 
Statute of King Edward the Sixth, 
which was made on purpoſe to pre- 
vent the ſcandalous Miſdeeds of. ſuch, "> 
__ aying bound themſelves to each o- 
cher, ſought contra us Faſque, 
Jooſed; it will be declared by Autho- 
| rity © of Parliament, that from. and after 
"the 25th Day of March, in the Year 
of our LoRD 1740, when any Cauſe 
or Contract of Marriage is pretended 
to have been made, the Eccleſiaſtical 
Judg e of the Place ſhall hear and ex- 
amine the ſaid Cauſe, and having the 
laid Contract well. and lufftisgth 1 
proved, by the Teſtimony of tg Wit⸗ 
neſſes, or other law ful Evidence, to 
give Sentence for Matrimony, com- 
manding Solemnization, Cohabita- 
tion, Conſummation and Tractation, 

as it becometh Man and Wife to hails 
any pretended Uſage of, the Ecclefi 
ofical Courts to 95 e in BOP 
wile notwithſtans ling. "TM 
I am, abc % 
March . 47 39540. . ; Ss T5 
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